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HELP, MY NEW HOME HAS DEFECTS  
  

1 .  I t  is  qui te common for  buyers to d iscover defects  in the property  they purchased af ter  they 
take occupat ion and then to complain of  these defects  which they  were unaware of  at  the t ime 
of  v iewing the  home and which was not  d isc losed to them by the sel ler /s  

  
2 .  There is  no duty on a  se l ler  to d isc lose defects  in a property  they sel l  voetstoots.  Voets toots 

is  a legal  p r inc ip le of  Dutch or ig in  that  appl ies equal ly  in  our law tha t  l i tera l ly  means by the  
shove of  a  foot ,  in  the co ndi t ion as  is .  

  
3 .  In  fact  the voetstoots prov is ion serves to p lace the purchaser on  not ice,  that  he  buys the  

proper ty  wi th a l l  l a tent  (not  immediate ly  v is ib le)  and patent  (obv ious and v is ib le)  de fects .  
  

4 .  Al l  homes in  South Afr ica are sold wi th the agreement of  sale contain ing  a voetstoots 
prov is ion.  The impac t  of  th is  prov is ion is  that  the sale thus  concluded is  done wi thout  any 
warrant ies and guarantees regarding any  matte r  perta in ing to the proper ty  and tha t  the  
purchaser  is  p laced on not ice that  they must  thoroughly  inspect  the property  pr io r  to  making 
an of fe r  and even get  a home inspect ion concluded (as is  a lso sugges ted in the s tandard 
proper ty  condi t ion report  now requi red as part  of  a sale in terms o f  the  Property  Pract i t ioners  
Act)  by  a profess ional  a t  thei r  expense i f  they wish to.  I f  the  inspect ion reveals  any mat ters 
that  prospect ive purchaser is  d issat is f ied wi th i t  wi l l  be oppor tune to negot iate war rant ies,  
guarantees or  prov is ions  into the of fer ,  making the sel ler  l iable therefore and the sel ler  is  
then at  l iber ty  to accept ,  re -negot iate  or  re ject  the of fer .  

  
5 .  There is  no duty on a  se l ler  to make promises or  war rant ies  to o f ferors regarding the 

proper ty .  In  terms of  the  Property  Pract i t ioners  Act  there  is  a duty on a sel ler  to  complete  the 
prescr ibed Property  Condi t ion Repor t ,  bu t  as is  c lear f rom a c loser inspect ion of  the 
prescr ibed Report ,  the subject ive s ta tements the  sel ler  makes about  the proper ty  is  made in 
good fa i th  and is  not  be regarded as a warranty  or  guarantee regarding the condi t ion  of  the 
proper ty  and fur thermore the prescr ibed Report  caut ions the  of fe ree to have an independent  
assessment of  the property  conducted should they consider i t  necessary .  

  
6 .  There are only  two except ions to the voes toots prov is ion in terms whereof  a buyer bu ys a  

proper ty  wi th a l l  i ts  la tent  and patent  defects :  
  
          6 .1   Where the  buyer successfu l ly  negot iates warrant ies about  the condi t ion  of  a  part icu lar     
                  aspec t  of  the property  into the  sale agreement ,  he can ins is t  on rect i f ic at ion  by the     
                  se l ler  in  respect  of  that  matter  should i t  not  be in  l ine wi th the war ranty  
  
          6 .2    Where the buyer successfu l ly  proves in court  on a  balance of  probabi l i t ies that  the    
                  Sel ler  in ten t ional ly  def rauded the  buyer about  any aspect  of  the proper ty  
  

7 .  As regards paragraph 6.2 above,  our law comes to the a id of  buyers that  were intent ional ly  
defrauded by a  sel ler .  Our law prov ides tha t  sel lers  who act ively  and intent ional ly  de fraud 
buyers regarding  the condi t ion of  the property  and thereby induce a sale ,  wi l l  not  be  able to 
escape l iabi l i ty  for  the f raud they commi t ted.  Mere knowledge of  a de fect  on the part  of  a 
sel ler  is  no t  adequate to  succeed in a  c la im against  a sel le r .  In tent  to de fraud is  an ess ent ia l  
component  to succeed wi th a c la im against  a sel ler .  Fraud wi l l  no t  l igh t ly  be infer red in  a c iv i l  
t r ia l .  In  th is  regard,  p lease see landmark case o f  -  Odendaal  v  Ferrar is  ( 422/07)  [2008]  



ZASCA 85;  [2008]  4 Al l  SA 529 (SCA);  2009 (4)  SA 313 (SCA) (4 September 2008) 
(saf l i i .org) ,  where these pr inc ip les were  la id bare  

  
8 .  The prescr ibed Report  can be used by a purchaser to pursue a case o f  f raud,  prov ided the 

purchaser  can on a balance of  p robabi l i t ies pro ve to a court  that  the sel ler  acted f raudulent ly ,  
l ike for  example conceal ing  the defect  in  the  property .  Interest ing to note on th is  point  that  in  
the abovement ioned Supreme Court  of  Appeal  Case (h ighest  cour t  in  South Afr ica bar  the 
Const i tu t ional  Court )  the  purchaser lead ev idence to demonstrate tha t  the outbui ld ing on the 
proper ty  bought  had severely  damaged roof  t russes and tha t  when they v iewed the property  
wi th the agent ,  the agent  in formed the  buyer  that  he d id not  have a  key for  the outbui ld ing so 
the buyer  s tated tha t  th is  defect  was therefore concealed.  The learned Judge of  the Supreme 
Court  of  Appeal  s tated  that  noth ing compel led the buyer to make an of fer  pr ior  to having 
v iewed the outbui ld ing  and nothing prevented th e buyer f rom making the  of fer  condi t ional  
upon having  had s igh t  thereof ,  but  to  go ahead and make an of fe r  before having sat is f ied 
themselves in th is  regard resul ts  in  the  buyers assuming that  r isk .  

  
9 .  Therefore,  f raud wi l l  not  be assumed just  because the se l le r  made a s ta tement in the 

prescr ibed Report  that  i s  incongruous  wi th factual  f indings.  The purchaser wi l l  have to 
persuade a cour t  tha t  the Sel le r  acted wi th mal ice or  in tent  to def raud.  A sel ler  who was i l l -
in formed about  the s tate  of  h is  p roper ty  and did not  act ively  perpetuate f raud wi l l  not  ent i t le  
an aggr ieved purchaser to any re l ie f .  
 

10.  There are ins tances over the last  number of  years where the  courts  have ass is ted aggr ieved 
purchasers,  and the c i rcumstances a lways crysta l ise down to the same elemen ts.  The courts  
wi l l  over r ide the a l l -encompassing pro tect ion af fo rded to  the se l ler  by  the voetstoots c lause 
only  to the extent  tha t  the sel ler  ac ted honest ly .  The burden of  proof  however is  that  of  the 
purchaser .  
 
In  Maloka v Vermeulen ,  the Gauteng High Court  ru led that  the sel lers  could not  re ly  on  
the voetstoots  c lause because they ac ted f raudulent ly  by concea l ing extensive latent  damp 
issues.  The buyer (Maloka) d iscovered s igni f icant ,  severe damp in the  wal ls  and cei l ings  of  
the home short ly  af te r  tak in g t rans fer .  The sel lers  had recent ly  redecora ted and pa inted over 
the af fected areas,  which masked the  defect  f rom a normal ,  reasonable inspect ion.  
The cour t  found tha t  the  sel lers  were  aware o f  the damp and had fa i led to d isc lose i t ,  which  
const i tuted  " f raudulent  non-disc losure"  and the sel lers  were ordered to  pay the 
buyer  R414,787.77  in damages for  repai r  costs .  
 
The key lega l  pr inc ip le i s  that  a  voetstoo ts  c lause only  protects  a  sel ler  for  la ten t  defects  
they were t ru ly  unaware of .  I t  does not  protect  a  sel ler  who knows about  a latent  defect  and 
del iberate ly  conceals  i t .  To succeed,  the buyer must  prove the sel ler  knew of  the defect ,  
fa i led to  d isc lose i t ,  and del ibera te ly  concealed i t  to  induce the  sale.   

 
Another s imi lar ,  of ten -c i ted matte r  where  the s el ler  was  held l iable for  h id ing damp is  Van der 
Merwe v  Moolman and Others (unreported  case,  2021),  where the cour t  held that  conceal ing  
damp wi th pain t  const i tu tes f raud .  Here  Mr and Mrs G sold thei r  p roper ty  pursuant  to thei r  
d ivorce.  Mrs  G test i f ied th at  she reta ined severa l  contractors inc lud ing L imbika Coat ings and 
Painters to “beaut i fy”  the property  so that  i t  could be marketed as  favourably  as possib le .  
Evidence showed that  extensive cosmet ic  repai rs  had been undertaken to the very areas that  
were establ ished to be damp, which c lear ly  showed intent  to ac t ively  conceal  the damp.    
 
Furthermore,  both  sel lers  were  s ignator ies to  the  Property  Condi t ion Disc losure fo rm at tached 
to the Sale Agreement in terms o f  which no latent  defects  in the property  were  recorded,  
despi te Mr  G being aware of  the damp smel l  and bubbl ing.  The magis t rate ’s  court  found that  
Mrs G had known of  the damp and had knowingly  concealed i t  dur ing the  sale process.  
Importan t ly ,  the damp qual i f ied as a defec t ,  as i t  a f fected the  use an d value of  the proper ty ,  
and such defect  was latent ,  ra ther  than patent ,  as i t  was h idden and not  obv ious to  an 
untra ined eye when v iewing the property .   

 
  

11.  We trus t  th is  in format ion  wi l l  a id  buyers  in assessing thei r  pos i t ion  and enable them to make 
sound decis ions about  how o r  whether  to move forward wi th thei r  compla ints  
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